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Juty 2, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Kasem, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2068) 









The Committee on the Judiciary, to whom was referred the bill 
(H.R. 2068) for the relief of Howard F. Knipp, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

An identical bill passed the Senate in the 85th Congress, 2d session 
(S. 2597, Rept. No. 2093, Aug. 4, 1958). 


PURPOSE 







The purpose of this legislation is to authorize and direct the Secre- 
tary of the Treasury to compute the income tax liability of Howard 
F. Knipp for the calendar years 1947 and 1948 on the basis that his 
distributive share of the earnings of the John C. Knipp & Sons partner- 
ship for its fiscal year beginning February 1, 1947, he determined on 
a full partnership taxable year ending January 31, 1948, the normal 
end of the partnership’s accounting period and taxable year; with a 
further satharatien and direction to the Secretary to abate the 
assessment of any deficiency, including interest, in income tax of 
Howard F. Knipp for the calendar year 1947, and, if the deficiency for 
such calendar year has been paid, to refund it or credit such overpay- 
ment, without interest, notwithstanding any provision of law which 
would otherwise prevent the allowance of such refund or credit, if 
claim is filed within 1 year from the date of enactment of the bill. 













STATEMENT OF FACTS 








In 1947, Howard F. Knipp was a member of a partnership called 
John C. Knipp & Sons. A partnership by that name had engaged in 
the woodworking business in Baltimore since 1868. In November 
1947, the only partners remaining in the business were Howard F. 
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Knipp and his uncle, Frank Knipp. The partnership maintained its 
records and made its information income tax returns upon the basis 
of a fiscal year ending January 31. The partners made their income 
tax returns on the basis of a calendar year. 

Frank Knipp died on November 21, 1947. Howard Knipp carried 
on the business until January 31, 1948, the normal end of the part- 
nership’s fiscal year at which time it was taken over by a corporation, 
Knipp & Co. Upon Frank Knipp’s death, Howard Knipp undertook 
to liquidate the partnership aad settle Frank’s interest as he was 
required to do under the partnership laws of Maryland. The liqui- 
dation entailed, among other things, the negotiation of a complicated 
settlement with the U.S. Maritime Commission. These contract 
termination negotiations were not finally completed until some years 
subsequent to Frank’s death. 

Under the partnership agreement, a decedent partner’s estate was 
not to share in partnership losses or earnings in the year in which 
his death fell. Accordingly, while Frank’s interest in the partnership 
was not finally determinable for several years, his estate was not 
entitled to share in partnership earnings for the fiscal year beginning 
February 1, 1947, and scheduled to end on January 31, 1948. Thus, 
Howard Knipp included in his 1948 income the entire partnership 
earnings for the fiscal year ending January 31, 1948. He did this 
pursuant to provisions of section 188 of the Internal Revenue Code 
of 1939, which reads in pertinent part as follows: 


If the taxable year of a partner is different from that of the 
partnership, the inclusions with respect to the net income of 


the partnership, in meets the net. income of the partner 
] 


for his taxable year, shall be based upon the net income of the 
partnership for any taxable year of the partnership (whether 
beginning on, before, or after January 1, 1939) ending 
within or with the taxable year of the partner. 


The Bureau of Internal Revenue on June 2, 1953, assessed a defi- 
ciency against Howard Knipp for the year 1947 on the basis that under 
provisions of the Internal Revenue Code, as quoted above, the death 
of Howard Knipp’s partner, Frank Knipp, terminated the partnership 
and its tax year. Thus, reasoned the Bureau of Internal Revenue, 
Howard Knipp should have included in his personal 1947 tax (the 
calendar year in which Frank Knipp died) not only income from the 
partnership tax year ending January 31, 1947, but the additional 
partnership income which accrued during the subsequent months of 
1947 preceding Frank Knipp’s death on November 21, as well as the 
income from the business for the period of November 21 through 
December 31 on a single proprietorship basis. In effect, the Bureau 
of Internal Revenue determined that Howard Knipp had to pay in- 
come tax on 23 months’ income during 1 tax year (11 months of 1946 
plus 12 months of 1947). 

Howard Knipp appealed to the Tax Court which approved the 
Bureau’s action as did the Court of Appeals for the Fourth Circuit 
with the late Chief Judge Parker dissenting. Certiorari was denied 
by the Supreme Court. In deciding against Knipp, Judge Sobeloff 
relied upon provisions of the partnership agreement depriving Frank 
Knipp’s estate of any interest in partnership earnings subsequent to 
his death. Judge Sobeloff ruled in essence that ‘for tax purposes” 
the partnership could not be considered as continuing after Frank 
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Knipp’s death on November 21, 1947. Maryland partnership laws 
which allow for the “continuation” of partnerships upon the death of 
a partner for the purpose of settling partnership affairs were not 
considered maseiek by the majority opinion, although considered 
controlling by the late Chief Judge Parker in his dissent. 

It is the opinion of this committee that Congress never intended 
such an inequitable application of our tax laws. When one con- 
siders the progressive tax rates now in force, it can only be concluded 
that the “bunching”, of income as occurred in this case is unduly 
harsh, manifestly unfair, and grossly inequitable. Furthermore, this 
conclusion is supported by the fact that this very case was reviewed 
by Congress when the 1954 Tax Code was under consideration and 
action taken to forestall the Treasury Department from pursuing 
such a theory. 

At that time, the late Mr. Randolph Paul submitted a statement 
to the House Ways and Means Committee pertaining to the Knipp 
case wherein he stressed: 


I believe that the Internal Revenue Code should be 
amended to make it clear that section 188 was never in- 
tended to have this result. Actually, section 188 does not 
require this interpretation, though the Bureau has followed 
this interpretation despite judiciary authority supporting 
the opposite conclusion. Therefore, an amendment probably 
should be thought of in terms of clarifying existing law rather 
than changing ut. However, even vf the amendment is to be 
regarded as a change in existing law, u should apply to all open 
cases and not be merely prospective. The high degree of 
inequity resulting from administrative interpretation argues 
strongly the necessity of minimizing the hardship and of 
making sure that the inequities will not be extended to any 
more taxpayers. [Emphasis added.] (Hearings before House 
Ways and Means Committee, 1953, General Revenue 
Revision, p. 1386.) 


Both the House Ways and Means Committee and the Senate 
Committee on Finance adopted this recommendation: The 1954 Tax 
Code contains an amendment, the purpose of which is to clarify the 
intent of Congress that section 188 not be interpreted as it has been 
in Howard Knipp’s case. 

The Senate Finance Committee’s report indicates a congressional 
intent that the 1954 amendment to section 188 be a clarification of 
existing law and thus control Knipp’s case. ‘To quote from the report: 


Under present law there has been the contention that the 
death of a partner closes the partnership year and the 
bunching of more than a year’s income in the decedent’s 
last year. Where the partnership and the partners are on 
different taxable years, this would have the effect of con- 
centrating as much as 23 months’ income in the final return 
of the deceased partner * * *. Both the House and your 
committee’s bill make it clear that the partnership year does 
not close upon the death of the partner. The partnership 
year will run to its normal conclusion, and the decedent’s 
share of the income for this year will be taxable to the 
estate. To the extent that the right to receive this income 
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constitutes income in respect of a decedent, the estate is 
entitled to a deduction for estate tax attributable to the 
inclusion in the decedent’s estate. 


A similar statement appears in the House report as follows: 


Under —_ law the death of a partner may result in the 
closing of the partnership year and the bunching of more 
than a year’s income in the decedent’s last year. Where 
the partnership and the partners are on different taxable 
years, this rule may have the effect of concentrating as much 
as 23 months’ income in the final return of the deceased 
partner, that is, the income for the partnership year ending 
within his taxable year and the income for the taxable year 
closed by the partner’s death. This bill provides relief in 
this situation by preventing the partnership year from 
closing on the death of the partner. The partnership year 
will then run to its normal conclusion, and the decedent’s 
share of the income for such year will be taxable to the 
estate. 


While this language from the House report can be interpreted as an 
amendment or “change” in existing law and thus without retroactive 
effect that would affect the Knipp case, rather than as a clarification, 
certainly neither the interests of the Government nor any logical or 
seanctneahe rule of interpretation demand this conclusion, expecially in 
view of the clear language of the Senate committee. 

Under the circumstances Congress, in recognizing the inequities of 
the Treasury Department’s interpretation of section 188 of the 1939 
Code, in effect favorably passed on the merits of the instant claim. 

Several other factors are worth noting. First, this case is not an 
instance where the taxpayer endeavored by some circuitous means to 
avoid, evade, or reduce his tax responsibility. On the contrary, the 
eg wg relied on so heavily by the Treasury Depart- 
ment, the Tax Court and the fourth circuit was written in 1918. 

Second, while the action taken by Congress in amending section 188 
in enacting the 1954 Tax Code did not result in the Treasury Depart- 
ment’s dropping.its case against Howard Knipp, congressional con- 
sideration of this question was utilized by the aaa Department 
and the Department of Justice as the basis for an argument against 
the granting of a writ of certiorari by the Supreme Court. The 
Government’s contention that Howard Knipp’s ease had no prospec- 
tive effect undoubtedly influenced the Supreme Court’s decision 
denying certiorari. Thus, rather than accept this congressional ex- 
pression as controlling in Howard Knipp’s case, the Treasury and 
Justice Departments utilized these considerations to defeat further 
judicial review of the question. The committee, by this observation, 
does not intend to be critical of these Departments, but simply wishes 
to stress these unusual circumstances as an additional factor making 
legislative review of this claim appropriate. 

Turning to the Treasury Department’s objections, the committee 
is of the conclusion that the points emphasized by the Department are 
without merit. To the knowledge of this committee, the claim pre- 
sented is unique. It is the committee’s understanding that all part- 
nerships, except certain two-man partnerships, are exempt from the 
ruling in the Knipp case under the 1939 Internal Revenue Code. 
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Furthermore, all partnerships are exempt from the rule under the 
Treasury Regulations issued pursuant to the 1954 code. Accord- 
ingly, the only persons who would be subject to the ruling in the 
Knipp case would be survivors of two-man partnerships in which the 

artnership agreement is comparable to that between Frank and 

oward Knipp, where the partner died or retired in a year subject to 
the 1939 code, and finally where the residence of the partners was 
within the jurisdiction of either the second or fourth judicial circuits 
which supported the Treasury Department’s interpretation of section 
188 of the code. Obviously the likelihood of similarly situated tax- 
payers under the conditions outlined above is remote. 

Furthermore, as far as precedents are concerned, the committee 
is of the opinion that each private relief bill must be judged on its 
own merits. For reasons as outlined above, the committee concludes 
that H.R. 2068 forcefully meets this test. 

Notice is also taken of the many statutes which have been enacted 
to resolve tax inequities and of the fact that such proposals have often 
had the backing of the Treasury Department. 

Attached hereto and made a part hereof is a report from the 
Treasury Department, a letter and enclosure addressed to the Senate 
committee by Senator John Marshall Butler, and a statement made by 
the late Randolph Paul before the House Ways and Means Committee, 
in reference to an identical bill for the same relief as here sought 
(S. 2597, 85th Cong., Ist sess.). 


Treasury DEPARTMENT, 
Washington, April 30, 1958. 
Hon. James O. EastLanp, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


My Dear Mr. CuarrMan: Reference is made to your letter of 
July 24, 1957, requesting the views of this Department with respect to 
S. 2597 (85th Cong., Ist sess.) entitled “A bill for the relief of Howard 
F. Knipp.” 

The bill provides that the Secretary of the Treasury or his delegate 
is authorized and directed to compute the income tax liability of 
Howard F. Knipp for the calendar years 1947 and 1948 so that his 
distributive share of the earnings of the John C. Knipp & Sons partner- 
ship, for its fiscal vear beginning on February 1, 1947, is determined 
on the basis of a full taxable year ending on January 31, 1948, the 
normal end of the partnership’s taxable year. The bill further 
authorizes and directs the Secretary or his delegate to abate the 
assessment of any deficiency (including interest) in income tax of 
Howard F. Knipp for the calendar year 1947, and, if the deficiency for 
such calendar year has been paid, to refund or credit such overpay- 
ment, without interest, notwithstanding any provision of law which 
would otherwise prevent the allowance of such refund or credit, if 
claim is filed within 1 year from the date of enactment of the bill. 

The records of this Department disclose the following facts: Howard 
Knipp, a calendar-year taxpayer, was a member of a two-man partner- 
ship which had a fiscal year ending on January 31. His partner died 
on November 21, 1947, thus giving rise to the question of partnership 
termination on that date. If the partnership year did so terminate, 
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Mr. Knipp had to include in his income for the calendar year 1947 
his share of partnership earnings for the partnership fiscal year ending 
on January 31, 1947, plus his share of partnership earnings for the 
short partnership year from February 1 to November 21, 1947, plus 
the earnings of the business as a sole proprietorship from November 
21 to December 31, 1947. On the other hand, if the partnership 
taxable year did not terminate on the death of his partner, Mr. Knipp 
would only have had to include in his income for the calendar year 
1947 his share of partnership earnings for the partnership fiscal year 
ending on January 31, 1947. 

Both the Tax Court (25 T.C. 153 (1955)), and the Court of Appeals 
for the Fourth Circuit (244 F. 2d 436 (1957)), have interpreted the 
specific partnership agreement here involved and the law applicable 
thereto as requiring the termination of the partnership on the date 
of the partner’s death, November 21, 1947. Certiorari was denied by 
the Supreme Court on October 14, 1957 (355 U.S. 827). Thus, the 
legal question of partnership termination present in the instant case 
has been thoroughly litigated before the courts. 

This Department believes that if this bill should be enacted, an 
undesirable precedent would be created which would undoubtedly 
encourage demands for future additional legislation designed to bene- 
fit taxpayers by overruling unfavorable court decisions in individual 
cases. Further, granting special relief to the taxpayer here involved 
would constitute discrimination against other taxpayers similarly 
situated who were members of partnerships the iauibie years of which 
have been terminated by the death of a partner. 

Accordingly, the Treasury Department is not in favor of the enact- 
ment of S. 2597. 

The Director, Bureau of the Budget, has advised the Treasury 
Department that there is no objection to the presentation of this 
report. 

Sincerely yours, 
Dan Turoop Sirs, 
Deputy to the Secretary. 


U.S. SENATE, 
CoMMITTEE ON INTERSTATE AND ForeEIGN CoMMERCE, 
May 28, 1958. 
Hon. JAmes O. EAstianp, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

Dear Senator: On July 22, 1957, I introduced S. 2597 for the 
relief of Mr. Howard F. Knipp. 

On April 30, 1958, the Department of the Treasury submitted a 
report on this proposal to the committee. A copy of a letter I have 
addressed to the Treasury Department concerning the contents of 
this report is enclosed. I believe that the Treasury Department 
report and these further conclusions, when viewed in the light of 
the factors I discuss in this letter, clearly indicate the merits of this 
claim and I request your cooperation in obtaining its prompt con- 
sideration by the committee. 

With best wishes and kindest regards, I am 

Sincerely yours, 
JoHnN MarsHatyt Butter, 
U.S. Senator. 
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May 27, 1958. 


Mr. Dan Turoop Smita, 
Deputy to the Secretary, Department of the Treasury, 
Washington, D.C. 

Dear Mr. Smitn: On July 22, 1957, 1 mtroduced S. 2597, a 
private relief bill in favor of Mr. Howard F. Knipp. As this bill 
pertains to an outstanding tax indebtedness on which interest is 
running at the rate of approximately $600 per month, I had antici- 
pated that the Department of the Treasury’s report would be sub- 
mitted to the Senate Committee on the Judiciary within a relatively 
reasonable time thereafter. As you know, the Judiciary Committee, 
as is the routine practice, prefers to have the recommendations of the 
appropriate executive agencies before it when considering legislative 
proposals. 

I was acutely disappointed when | received the Treasury Depart- 
ment’s report on S. 2597, dated April 30, 1958. I had begun making 
inquiries in September of last year to ascertain when the Treasury 
Department’s report on the bill would be submitted. 1 refrained 
from directing stronger inquiries because | concluded that additional 
time was needed for the Treasury to examine all aspects of the legisla- 
tion thoroughly, so that it could furnish the committee with a detailed 
explanation of the Treasury’s position concerning it. But the 
Treasury Department’s report merely contains a very brief statement 
of the history of the litigation which made it necessary for me to 
introduce the bill, and an adverse conclusion supported by two general 
statements which impress me as being of doubtful validity for reasons 
which I will state. While | have some understanding of the problems 
confronting the Treasury Department, this inordinate delay on its 
part in forwarding its report to the committee has severely prejudiced 
the possibility of obtaining approval of my bill by the 85th Congress. 
Thus, it becomes extremely significant to determine whether the 
Treasury’s position in its report on my bill is reasonable under all the 
circumstances of this bill. 

When I introduced S. 2597 | realized that the Tax Court and the 
fourth circuit, in an opinion written by Judge Sobeloff (Judge Parker 
dissenting), had adversely considered Knipp’s case and that certiorari 
had been denied by the Supreme Court.' It was the grave injustice 
resulting from the position originally taken by the Treasury Depart- 
ment and these adverse decisions approving it, which compelled me to 
seek legislative relief of Mr. Knipp. 

Since as a result of a conversation with a member of my staff, you 
have agreed to reconsider the Treasury’s recommendation, I would 
like to comment upon the reasons given for the adverse recommenda- 
tion on the bill. 

I first address myself to your statement that the bill would create 
an undesirable precedent and would encourage demands for future 
legislation to overrule unfavorable court decisions. I do not believe 
that it is an undesirable precedent to encourage demands for legisla- 
tion to relieve taxpayers from unfavorable court decisions if their 
demands are just. In fact it is one of our legislative functions to re- 
lieve deserving hardship cases and mitigate inequities. The first 
revenue act enacted under the Eisenhower administration, the Techni- 
cal Changes Act of 1953, contained 11 out of 17 provisions ‘providing 


422 een of a petition or certiorari does not reflect on the merits of the appeal. U.S. v. Carver, 260 U.8. 
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for removal of inequities in income- and estate-tax cases,” most of 


which were retroactive in effect. There is no indication that your 
Department objected to these provisions. In recommending the 
legislation, the Senate Finance Committee stated, ‘“‘Your committee 
believes it is important to take care of these inequities ahead of the 
eneral revision bill which will be considered next year.” (S. Rept. 
No. 685, 83d Cong., Ist sess., United States C. Cong. and Ad. News, 
2423 at p. 2424. See also H. Rept. No. 894, 83d Cong., Ist sess.) 

Furthermore, I can hardly conceive that this consideration with 
regard to a precedent is seriously put forward in view of the many 

recedents which already exist, some with the Treasury’s blessing. 

Ve mention a few in the attached appendix A. 

If a precedent is the concern, it should not be since the precedents 
already exist. I see no distinction between a very narrow amendment 
which will apply to few if any taxpayers except the one involved in the 
litigation and a private relief bill. 

Of course I have implicitly recognized in this discussion that court 
decisions should not be overruled except where there are compelling 
reasons. I think that such compelling reasons exist in this case, 
because, as I shall show, the bill relieves a taxpayer from a substantial 
inequity. 

You further state that granting relief to Mr. Knipp would be 
discriminatory against other taxpayers similarly situated. So far as I 
am aware, there are no taxpayers similarly situated, and you do not 
state that there are. In fact, in view of the administrative position 
taken in Regulations, section 1.736-1(a)(6), and Revised Rulings 144 
(1953-2 C. B. 212), and in court decisions discussed below, it seems 
highly improbable that there are any. re 

In its brief in opposition to Mr. Knipp’s petition for certiorari in 
the Supreme Court, the Solicitor General took the position that the 
question “is now largely an academic one” since there was a change 
in the law by reason of the Internal Revenue Code of 1954, “which 
eliminated the area of possible controversy in this field * * *.” Ac- 
tually the Solicitor General was misinformed with respect to the fact 
that the 1954 code clearly had made the question academic.’ I am 

Congress, particularily the Senate, in considering the Internal Revenue Code for 1954, reviewed this 
particular case (although no names were mentioned) and took appropriate action in an attempt to see that 
the Treasury’s ill-advised interpretation of the 1939 code would not be enforced. The Senate, in its report 
on the 1954 code, stated that the action it took clarified existing law, which it understood to be that death 
would not terminate the paieermt. Judge Parker emphasized the Senate view in his dissent. Unfor- 
tunately, the language of the Ways and Means Committee report (where the particular question apparently 
was not so thoroughly considered) was written rather ambiguously and the Treasury Department and the 
majority of the fourth circuit chose to ignore the Senate’s more clearly stated conclusions. It seems plain 
to me that Congress never intended the result of the Knipp case and that the Internal Revenue Service 
(in préssing the case) and the majority of the fourth circuit ignored the congressional purpose. 

Irrespective of the congressional purpose, as expressed in the committee reports, the statutory language, 
however, did not carry out the congressional intent. This is explained as follows: : 

Sec. 706(c)(1) of the Internal Revenue Code of 1954 states that ‘“‘except in the case o! a termination of a 
partnership * * * the taxable year of a partnership shall not close as the result of the death of a part- 
ner * * *.”” The statement does not accordingly put at rest the question of when the partnership does 
terminate. Furthermore, sec. 708(b)(1)(A) states that a partnership is terminated only if not part of its 
business is carried on by any of its partners “in a partnership.” This definition is completely circular since 
the question of termination is determined by whether the business is carried on ‘in a partnership,” which 
means that there is a continuing partnership. Accordingly, the 1954 code leaves matters precisely where 
they were prior to its enactment. I am informed that this aspect of the matter was presented fully to you 
by Mr. Knipp’s counsel in a letter dated Sept. 6, 1957, of which I have a copy. In his brief in opposition 
to the Knipp petition for certiorari, the Solicitor General, in supporting his position that the question was 
academic in the future, saw fit to quote from sec. 706(c)(1) only the words “‘the taxable year of a partnership 
shall not close as the result of the death of a partner.” He did not disclose to the Supreme Court the fact 
that the quoted words were preceded by the highly qualifying words, ‘‘except in the case of a termination 
of a partnership.” 

One other point is worth noting. Ironically, and despite the fact that the argument is not well made, 
having his case called to the attention of the House Ways and Means Committee and the Senate Finance 
Committee during consideration of the 1954 T'ax Code subsequently operated to Knipp's disadvantage. 
As previously emphasized, Treasury and Justice utilized these deliberations as a basis for the ill-conceived 


argument that Knipp’s case had no prospective effect and thus did not merit the granting of a writ of cer- 
tiorari and review by the Supreme Court, 
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advised that one of his representatives later admitted this to Mr. 
eters counsel, after the matter was fully explained to him, and after 


all the briefs had been filed in the Supreme Court but before certiorari 
was denied. However, the Government refused nonetheless to 
change its position. Even though the statute has not clearly put the 
question to rest, the Treasury Department has administratively 
attempted to close the gap in its Regulations (sec. 1.736—1(a)(6)), 
and has ruled that under the 1954 code the situation here presented 
would not occur. Thus, the Treasury itself, without any clear statu- 
tory direction, has recognized the inequity and hardship which can 
result from a termination of partnership’s taxable year by death and 
has stated that the partnership will continue until the deceased part- 
ner’s partnership interest is liquidated. Accordingly, if Mr. Knipp 
were given relief here by extending the partnership’s taxable year to 
its normal closing, the result would not be unfair to other taxpayers 
whose partners have died during the partnership’s fiscal year and who 
have partnership agreements of the sort here involved, as your second 
point suggests. On the contrary, giving Mr. Knipp relief would 
place him in the position of other taxpayers. 

Furthermore, even without regard to the regulations promulgated 
under the 1954 code, my understanding is that Mr. Knipp has been 
harshly discriminated against. Under the 1939 code there were 
decisions in the 3d, 5th, 6th, 8th, and 10th circuits * which held, 
contrary to the 4th circuit, that a partner’s death did not terminate 
the partnership and that the annual accounting period should be 
respected. The third circuit in the Girard Trust case (182 F. 2d 921, 
925 (3d Cir. 1950)), adversely commented upon an approach to the 
partnership termination problem which would result in a ‘‘fortuitous 
bunching of income”’ as ‘‘undesirably harsh.’”’ The Internal Revenue 
Service generally adopted the holding of these cases that there was 
no termination of the partnership’s taxable year (Rev. Rul. 144, 
1953-2 C.B. 212), but excepted from the ruling, for some strange 
reason, two-man partnerships, which the Knipp partnership was 
(Rev. Rul. 54-55, 1954-1, C.B. 153). Thus, if discrimination exists, 
it is all against Howard Knipp, not in favor of him. All partnerships, 
except certain two-man partnerships, are exempt from the rule in the 
Knipp case under the 1939 Internal Revenue Code, by reason of 
Revised Rulings 144, and all partnerships are exempt from the rule 
under the Treasury Regulations under the 1954 code. Accordingly, 
the only persons subject to the Knipp rule are certain two-man 
partnerships where a partner dies or retires in a year subject to the 
1939 code. 

Query: Does the Treasury Department subscribe to the theory 
that a citizen’s tax liability is dependent upon what section of the 
United States he resides? 

On the basis of your particular interest in assuring equity among 
similarly situated taxpayers, I would expect that you would have 
welcomed the opportunity to comment favorably on the bill. At the 
very least, you would have interposed no objection to the bill, rather 

* Girard Trust Co. v. U.S., 182 F. 2d 921 (3d Cir. 1950); Estate of Henderson v. Commissioner, 155 F. 2d 
310 (5th Cir, 1946); Grant v. Busey, 230 F, 2d 290 (6th Cir. 1956); Commissioner v. Estate of Mnookin, 184 F. 


2d_89 (8th Cir. 1950); Commissioner v. Estate of Tyree, 215 F. 2d 78 (10th Cir. 1954); Walsh v. Commissioner, 
7 T.C. 205 (1946). 

‘ However, this ruling seemed to have recognized a continuation of a two-man partnership, despite the 
death of a partner, if the deceased partner’s estate succeeded to the deceased’s interest in the profits and 
losses of the partnership during the winding-up period. 
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than opposing it. I might add that if you are aware of any situations 
like Mr. Knipp’s, and I should very much doubt that there are any 
and if you would be willing to recommend general legislative relie 
for the individuals involved, I would be glad to help you in any way 
possible. However, I have heard no such suggestion from you. 

Accordingly, I do not believe the Treasury Department’s objections 
to the bill are sound. In introducing the bill, I have been influenced 
by several other factors worth mentioning which you may wish to 
consider. First, and very important, is the undeniable fact that the 
instant case is not one where the taxpayer sought by any means to 
evade, avoid, or reduce his taxes. The basic partnership agreement 
was first written in 1918, 2 years after the advent of the income 
tax system. The case thus cannot be considered in the same light 
as others where the taxpayer, by using devious technical means seeks 
to avoid or reduce taxes otherwise owed the Government. 

Fundamentally, I had always deemed it the basic philosophy of 
Government, long recognized by the courts and accepted generally 
by the Department of Justice and other Federal agencies, that in 
protecting the Government’s interest, Federal officials should not take 
undue advantage of a private citizen. While the Government’s 
interest obviously should be energetically protected, no Federal official 
should support a position before a Federal court which is essentially 
inequitable or unjust to the individual involved. Perhaps the only 
exception to this philosophy is where Congress, in language not 
susceptible to more reasonable interpretations, has so dictated under 
express terms of statute. Even then, courts usually make every 
attempt to prevent unreasonable results. I have mentioned above 
the third circuit’s observation with reference to ‘‘undesirable harsh 
results.” Other statements are referred to in the attached appendix B. 
Furthermore, the Internal Revenue Service has specifically subscribed 
to this policy. (See e.g. Rev. Rul. 56-50, 1956-1 C.B. 174, 176.) 
This case runs counter not only to this general governmental philoso- 
phy in that it violates the basic concept of the Federal income tax 
law—to compute income taxes on an annual basis, but does so in 
such a clear manifest manner as I believe would shock the average 
taxpayer irrespective of the amount of his income if, for any reason, it 
were applied to him. I need not emphasize to you, who are familiar 
with the effect of progressive tax rates, the extreme hardship involved 
_ taxing 23 months’ earnings in 1 tax year—which was the result 

ere. 

To quote Justice Cardozo in Woolford Realty Company, Ine. v. 
Rose (286 U.S. 568 1932)): 

“The general principle underlying the income tax statutes ever 
since the adoption of the 16th amendment has been the computation 
of gains and losses on the basis of an annual accounting for the trans- 
actions of the year.” 

Or as Justice Stone emphasized in Helvering v. Morgans, Inc. (293 
U.S. 359 (1931)): “The revenue acts since the 16th amendment have 
consistently assessed income taxes on the basis of annual accounting 
periods, * * *” Or as Justice Roberts held in Burnet v. Thompson 
Oil & Gas Co. (283 U.S. 301 (1931)): “The nature of the tax as one 
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for annual periods has been repeatedly mentioned in dealing with 
its application in various situations.” Finally, as a leading text on 
Federal income taxation, Mertens, volume 1, section 5.15, states: 
“Our income tax system has been built around the theory that income 
tax liability must be determined for annual periods * * *.” 

In closing, I believe that if you will reconsider this case with the 
above factors in mind, you cannot help but come to the same con- 
clusion I have; namely, that Mr. Knipp is entitled to relief, i.e., to 
have his Federal income tax determined on an annual basis as would 
not only be fair to him but, equally as important, fair to the Govern- 
ment. It is always an easy answer to rely upon general precedents. 
Unfortunately, public officials cannot, if they are to fulfill their duties, 
permit such rules of thumb to obscure a hardship or perfect an in- 
justice to a citizen. If approval of Mr. Knipp’s claim would set a 
precedent, I am sure that it would be a good one. 

With best wishes and kindest regards, I am, 

Sincerely yours, 
JOHN MARSHALL ButTLerR, 
U.S. Senator. 


AppENpDIx A 


PRECEDENTS FOR LEGISLATION OvERRULING UNFAVORABLE CoURT 
DECISIONS 


In U.S. v. Hendler (303 U.S. 564 (1938)), the Supreme Court 
decided the case adversely to the taxpayer and the Treasury reacted 
by asking the Congress to enact legislation which became section 213 
of the Revenue Act of 1939, in effect reversing the Hendler decision 
retroactively. 

Section 167(c) of the 1939 code, added in 1943, nullified the Supreme 
Court’s decision in Helvering v. Stuart (317 U.S. 154 (1942)) and gave 
retroactive relief. 

Section 125 of the 1939 code, added by section 217 of the Revenue 
Act of 1950, overruled Commissioner v. C. W. Korell (339 U.S. 619 
(1950)). 

More recently, in 1956, section 106 of the Internal Revenue Code 
of 1939, was retroactively amended to reverse the determination in 
Sanders v. Commissioner (225 F. 2d 629 (10th Cir. 1955), cert. denied, 
350 U.S. 967 (1956)). (Public Law 629, 84th Cong., 2d sess., sec. 2.) 

In 1955, section 1342 was added to the Internal Revenue Code of 
1954 to give retroactive relief from a Supreme Court decision in Uni- 
versal Oil Co. v. Root Rfg. Co. (328 U.S. 575 (1946)). (Public Law 384, 
84th Cong., Ist sess.) 

The Hirshon and Godley cases * were also reversed by the Congress 
because their result did not accord with the legislative purpose, with- 
out, I believe, opposition from the Treasury. (Public Law 629, 84th 
Cong., 2d sess., sec. 3.) 


5 Commissioner v. Fannie Hirshon Trust, 213 F. 2d 523 (2d Oir. 1954); Commissioner v, Estate of Ida S 
Godley, 213 F. 2d 529 (3d Oir. 1954). 
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Decisions In Wuicu Courts Reruse To Reacu Harsu, 
UNREASONABLE RESULTS 


The Supreme Court stated in U.S. v. American Trucking Associa- 
tion, Inc. (310 U.S. 534, 543 (1940)): 

“Frequently, however, even when the plain meaning (of a statute) 
did not produce absurd results but merely an unreasonable one 

‘plainly at variance with the policy of the legislation as a whole’ this 

ourt has followed that purpose, rather than the literal words.’ 

‘Literal interpretation of statutes at the expense of the reason of 
the law and producing absurd consequences or flagrant injustice has 
frequently been condemned (Sorrellis v. United States, 287 U.S. 435 at 
446 (1932)).” 

“To construe statutes so as to avoid absurd or glaringly unjust 
results, foreign to the legislative purpose is * * * a traditional and 
appropriate function of the courts” (id. at 450). 

‘* “All laws,’ said the Court (in United States v. Kirby, 7 Wall. 482, 
486-7 (1868)), ‘should receive a sensible construction. General terms 
should be so limited in their application as not to lead to injustice, 
oppression, or an absurd consequence. It will always, therefore, be 
presumed that the legislature intended exceptions to its language, 
which would avoid results of this character. 

“To hold otherwise would be, in the janguage of the Court in 
Stadtmuller v. Miller (2 Cir., 11 F. 2d 732, 739, 45 A.L.R. 895), 
‘* * * to impute to Congress an intention which the act does not, in 
our opinion, warrant, and which is so repugnant to our ideas of justice 
and equity that we cannot believe that Congress ever intended such 
a result’ ” (First Nat. Bank of Portland v. McGrath, 97 F. Supp. 77 at 
80 (D. Oreg. 1951)). 


STATEMENT OF RANDOLPH Pavut, Wasuineton, D.C., on BEHALF OF 
Howarp F. Knipp 


My name is Randolph Paul, attorney of Washington, D.C. I am 
submitting this statement on behalf of Howard F. ‘Knipp, a partner 
in an interior woodwork manufacturing company of Baltimore, Md. 

My purpose is to bring to the attention of the committee the need 
for clarifying the partnership provisions of the Internal Revenue Code. 
The code should clearly provide that the death or retirement of one 
partner does not end the partnership’s taxable year. Existing ad- 
ministrative interpretation of the partnership provisions of the code 
is that the death or retirement of a partner results in the ending of 
the partnership’s taxable year. In certain situations this interpreta- 
tion results in putting into a surviving partner’s tax year partnership 
income of as many as 23 months. With our highly progressive in- 
come tax and the prevailing high rates, the bunching of more than 12 
months’ income in any one tax period is certain to result in hardship 
to individual taxpayers. 

The situation in which there may be the bunching of more than a 
year’s partnership income in a partner’s single tax year is that in which 
a partnership is on a fiscal year basis but an individual partner is on a 
calendar year basis. So long as a partner does not die or retire, this 
difference in the tax years causes no difficulty. Under section 188 
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of the code, the partner includes in his taxable income the partnership 
earnings for the partnership fiscal year which ends within the partner’s 
calendar year. For example, if a partnership’s fiscal year covers the 
period from February 1, 1952, through January 31, 1953, the partner 

includes in his 1953 income his share of the partner rship earnings for 
the period from February 1, 1952, through January 31, 1953. 

The problem arises when a partner dies or retires. The Bureau of 
Internal Revenue has taken the position that death or retirement of a 
partner not only dissolves a partnership but immediately terminates 
its existence as well. In the Bureau’s eyes it has been thought to 
be immaterial that the partnership agreement or State law may pro- 
vide otherwise. Under this view, the partnership fiscal year is ter- 
minated immediately, even though the partnership nec essarily con- 
tinues in legal existence for purposes of winding up its affairs. ‘Under 
this interpretation 2 partnership fiscal years terminate during 1 calen- 
dar year of the partners. In that case, the Bureau has contended, 
the surviving or continuing partner must include in 1 year’s taxable 
income his share of the partnership earnings of both fiscal periods. 

For example, if a partnership has a fiscal year ending on January 
31, 1953, and one of the partners dies on December 31, 1953, the ad- 
ministrative position has been that both the partnership’s fiscal year 
ending on January 31, 1953, and a fiscal period terminated by death 
of a partner in the following December, fall within the calendar year 
1953. Accordingly, it is argued, the surviving partner or partners 
must include in 1953 income partnership earnings for the 23 months 
from February 1, 1952, through December 31, 1953. With steeply 
progressive rates, bunching almost 2 years’ partnership income into 
a partner’s 1 year obviously subjects the additional income to a far 
higher tax rate than would normally apply. 


PROPOSED CLARIFICATION 


I believe that the Internal Revenue Code should be amended to 
make it clear that section 188° was never intended to have this result. 
Actually section 188 does not require this interpretation, though the 
Bureau has followed this interpretation despite judicial authority 
supporting the opposite conclusion.’ Therefore, an amendment prob- 
ably should be thought of in terms of clarifying existing law rather 
than changing it. However, even if the amendment is to be regarded 
as a change in existing law, it should apply to all open cases and not 
be merely prospective. The high degree of inequity resulting from 
the administrative interpretation argues strongly the necessity of 
minimizing the hardship and of making sure that the inequity will 
not be extended to any more taxpayers. 

Specifically, section 188 should be clarified to make it clear that 
the death or retirement of a partner does not terminate the partner- 
ship’s taxable year when either the State law or the partnership 

6 Sec. 188 merely provides in general terms that ‘‘If the taxable year of a partner is different trom that 
of the partnership, the inclusions with respect to the net income of the partnership, in computing the net 
income of the partner for his taxable year, shall be based upon the net income of the partnership for any 
taxable year of the partnership (whether beginning on, before, or after Jan. 1, 1939) ending within or with 
the taxable year of the partner.” 

7 Heiner v. Mellon (304 U.S. 271 (1938)); Mary D. Walsh (. T.C. 205 (1946)). And see Commissioner v. 
Estate of Mnookin (184 F. 2d 89 (8th Cir., 1950)); Girard Trust Co. v. United States (182 F. 2d 921 (3d Cir., 
i Estate of Henderson v. Commissioner (155 F. 2d 310 (5th Cir., 1946)); Estate of Joseph E. Tyree (20 


No. 95 (1953)). But ef. Guaranty Trust Co. ¥. Commissioner (303 U.S. 493 (1938)); Commissioner v, 
aoe of Waldman (196 F. 2d 83 (2d Cir., 1952)). 
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agreement provides that the partnership is to continue for purposes 
of winding up its affairs or for any other purpose. In these situations 
the termination of the partnership’s taxable year should be the normal 
end of its fiscal year or the actual liquidation of its affairs, whichever 
is sooner. This clarification would minimize the obvious inequity 
arising from the bunching of income. 

Additionally, section 188 should clearly provide that this general 
rule applies whether there are one or more surviving or continuing 
partners. The Bureau has sometimes taken the view that, irrespec- 
tive of the partnership agreement or State law, there can be no 
continuation of the partnership for any purpose if only one partner 
survives. But taxation should not be governed by such fortuitous 
circumstances. The partner suffers as much from the bunching of 
income if he is the sole survivor as he does if he is one of several 
survivors. Moreover, the same period is required to wind up the 
affairs of the business after dissolution whether there are one or more 
partners surviving. Certainly, most State laws make no distinction 
with reference to the number of surviving partners in providing tor 
the continuation of a partnership for the period necessary to wind up 
its affairs. In fact, I know of no State which does make any such 
distinction. 

I am reasonably confident that the Treasury is not opposed in 
principle to the proposed clarification, though for some reason which 
is not clear to me it has been applying an obviously inequitable inter- 
pretation to the existing statute. Correction of the possible injustice 
arising from the administrative interpretation seems to me worthy 
of the committee’s attention. Although serious inequity to a few 
individual taxpayers is sought to be averted, the revenue as a whole 
cannot be appreciably affected. 


O 


